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In the United States Court of Appeals for the 
District of Columbia 

No. 7518 

Carrie E. Tatum, appellant 

v. 

United States of America, appellee 

BRIEF FOR APPELLEE 

STATEMENT OF FACTS 

The appellant, Carrie E. Tatum, was tried and convicted 
of assault with a dangerous weapon on each of four counts of 
an indictment, each of which charged that she “did make an 
assault in and upon” a named victim and that the appellant 
did “maliciously and unlawfully” maim and disfigure trie said 
victim. 

The only question in the appeal is whether the jury was 
properly instructed that it could bring in a verdict of assault 
with a dangerous weapon under the indictment. The first 
count thereof, which typifies all four counts, is set forth as 
follows: 

The Grand Jurors of the United States of America, 
in and for the District of Columbia aforesaid, upon 
their oath, do present: 

That one Carrie E. Tatum on. to wit, the seventeenth 
day of August, 1939. and at the District of Columbia 
aforesaid, feloniously, unlawfully, and wilfully did make 
an assault in and upon one Dorothy M. Ragland, and 

(l) 



her. the said Dorothy M. Ragland, maliciously and 
unlawfully did maim and disfigure, and that the said 
Carrie E. Tatum, in making the assault aforesaid, did 
cast and throw on and upon the said Dorothy M. Rag¬ 
land. a certain corrosive liquid compound commonly 
known as and called lye; against the form of the statute 
in such case made and provided, and against the peace 
and government of the said United States. 

The other three counts name Daisy M. Ragland. Christine 
Campbell, and Narah Washington, respectively, as victims. 

The evidence on behalf of the Government showed that 
while the victim Dorothy M. Ragland, named in the first 
count of the indictment, was sitting on a bench in front of 
her home, in the afternoon of August 17. 1939. and without 
any argument or cause whatsoever, the appellant took up a 
bucket and threw the contents thereof on her, some of which 
fell on her ankle (R. 17); that she became frightened and 
picked up her baby. Daisy M. Ragland; that the appellant 
pursued her and threw more of the contents of the bucket on 
her which then got on her head and eyes and also got on 
her baby, on the face. arms, and legs; that Dorothy M. Rag¬ 
land was backing away all the time and while doing so began to 
struggle with the appellant and soon became unable to see by 
reason of the liquid in her eyes which appellant had thrown on 
her (R. 17); that she fell down and the appellant fell on 
top of her and beat her with a stick; that she and her baby 
were taken to Providence Hospital by the Police where they 
received treatment and later the same night witness returned 
to her home (R. 17). Witness. Dorothy M. Ragland, ex¬ 
hibited marks on her face and head, including an open wound 
near the top of her head and also indicated the marks on the 
face and head of the baby, all attributable to the effects of 
the said liquid (R. 17). Both her baby and witness were ap¬ 
parently getting well and able to see without any trouble 
(R. 17. 18). Witness also indicated a mark approximately 
three inches long on her left shoulder which witness said was 
the result of being beaten by a stick which the appellant had 
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in her hand at the time of the trouble. The appellant lived 
upstairs at the same address where witness lived downstairs. 
At the time of the trouble witness was not only earing for 
her own baby but also earing for Christine Campbell, another 
baby, who was then in her baby carriage (R. 18). 

Narah Washington testified that she was the mother of 
the witness Dorothy Ragland and. at the time of the assault 
heard some hollering in the front part of her house and. when 
she arrived out in front, she saw the appellant throwing lye 
on the baby. Christine Campbell, who was then asleep in the 
baby carriage (R. 18); that witness was also struck by some 
of the lye on her leg. arm. and shoulder, and thereafter wit¬ 
ness saw appellant attacking Dorothy Ragland with a stick 
of wood; that they fell to the ground with appellant on top 
and that witness tried to help separate appellant from her 
daughter (R. 18. 19). Witness stated that she had prac¬ 
tically recovered from the effects of the lye (R. 19). 

Gertrude Ogden testified that, upon the occasion referred 
to, she saw the appellant throwing something from a can on 
Dorothy Ragland and saw that part of the contents of it 
went on the two babies, Christine Campbell, who was in her 
carriage, and Daisy M. Ragland, and saw Dorothy M. Rag¬ 
land backing away from the appellant and at the same time 
hitting at the appellant with a small stick; that she saw 
Dorothy Ragland trip and fall and the appellant fall on top of 
her (R. 19). 

Joseph Stanback testified that he was present at the scene 
of the trouble in time to see the appellant with a bucket in her 
hand running after Dorothy Ragland; that Dorothy Ragland 
fell and the appellant fell on top of her: that one of the two 
had a stick, but he does not remember which one: that he 
helped pull the appellant off of Dorothy Ragland (R. 19). 

Ruth Goldberg testified that, on August 17. 1939. the ap¬ 
pellant purchased two cans of lye from the small grocery store 
of which witness was in charge ( R. 20). 

Carl R. Burr testified that he and Robert C. Redding, a 
fellow member of the Metropolitan Police, came on the scene 
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of the trouble shortly after the throwing of the lye; that he 
found Dorothy Ragland with her baby and Dorothy was un¬ 
able to see; that he carried them both to Providence Hospital 
and had to lead Dorothy into the hospital because of her lack 
of eyesight; that he returned to the scene and arrested the ap¬ 
pellant; that appellant admitted she was the one who threw 
the lye solution and he recovered the can she had kept it in 
(R. 20). Appellant told witness she threw the lye solution 
because of an old grudge that had been going on for over two 
weeks (R. 20). The appellant also had stated that she had 
an argument with Dorothy Ragland’s family and that Narah 
Washington told her that she was going to get her axe (R. 20). 
and then appellant went up to her room and mixed up the lye 
solution and returned and sat on the steps and then saw Narah 
Washington making some motions with her hands but did not 
see any axe (R. 20. 21); that she then picked up the can of 
lye and threw it; that she meant all the lye for Narah Wash¬ 
ington (R. 21). 

In a statement by the appellant which was taken upon the 
day of the offense and at the time of her arrest and which state¬ 
ment was received in evidence and read to the jury (R. 21). it 
appears that she “ran upstairs and mixed some lye in an old 
tin can” and when she threw the lye at Narah Washington it 
went on Narah Washington's left arm and at the same time 
the lye went on Dorothy Ragland. 17 years of age. and on her 
baby. Daisy Mae Ragland, two years old. and also on Chris¬ 
tine Campbell, four months old (R. 21). 

Robert S. Redding, of the Metropolitan Police Department 
testified substantially the same as witness Burr (R. 22). 

Appellant, upon taking the stand in her own behalf, testified 
in part that when the mother of Dorothy Ragland told ap¬ 
pellant that she would get an axe. that appellant had some lye 
in a can that she had previously prepared for scrubbing the 
floor; that she walked into her room, picked up the bucket of 
lye and walked to the front door; that, as she got to the front 
door Dorothy Ragland had a round of a rocking chair in her 
hand and started toward her. striking at her. at which time 
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appellant threw some of the contents of the bucket toward her 
to keep from being hit by Dorothy Ragland (R. 22). 

On cross-examination she testified that she had signed the 
statement heretofore referred to as having been made by her 
at the time of her arrest and which was received in evidence 
(R. 23); that she did not know whether or not she had told 
the officers that Dorothy Ragland had a stick after her when 
she threw the lye towards her but that it was, nevertheless, 
true (R. 23); that after the words she had had with Narah 
Washington she went upstairs to her, appellant’s, own room 
(R. 23); that no one followed her upstairs; that no one was 
attempting to get into her room; that she was unmolested in 
her room; that when she got into her room she put some 
water on some lye in a can which she had for household pur¬ 
poses and brought the can with the resulting mixture down¬ 
stairs with her; that she did not intend to hurt anybody with 
the lye or hit anybody with the lye and that it was an accident 
that the lye got on the persons as had been testified. 

In rebuttal Narah Washington testified on behalf of the 
United States that at no time did she have any words or 
argument with the appellant and at no time had she threatened 
to go and get an axe for use against the appellant (R. 24). 

Dr. Frank Pellegrini, in accordance with the understand¬ 
ing between the Court and counsel on both sides, then having 
arrived, was permitted to give his testimony as a witness for 
the United States, and he testified in substance as follows: 

I examined and treated Dorothy Ragland. Christine Camp¬ 
bell, Daisy M. Ragland, and Martha (Narah?) Washington, 
on August 17. 1939. at 4:15 p. m. The results of such exam¬ 
ination and treatment were as follows: 

Dorothy Ragland suffered first degree lye burns of the arms, 
chest, face. eyes, and head, and second degree burns cf the 
forehead and scalp. She was temporarily blinded on arrival 
at the hospital due more from a spasm of the eyelids from 
pain rather than from any organic changes. She was ^iven 
emergency treatment which consisted in washing the (bums 
with vinegar and warm water, and applying glycerin^ and 
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vaseline; her eyes were irrigated thoroughly with boric acid 
solution; and her hair washed and glycerine rubbed in. Since 
then she has been returning to the surgical clinic for treatment 
of the burns on the forehead and scalp. All the other burns 
healed very well and promptly, including her eyes. The burns 
on the forehead and scalp probably will heal entirely, though 
they will do so with the formation of scar tissue (R. 25). 

Daisy M. Ragland suffered first degree burns of the face 
which were treated with vinegar, warm water, glycerine, and 
vaseline. She recovered promptly with only one re-visit to 
the clinic. 

Christine Campbell suffered second degree burns of the face, 
arms, eyes, mouth, legs, and body. It is very difficult to state 
whether she was temporarily blinded at that time since she 
is only four months of age. She also recovered entirely from 
her burns after 5-6 revisits to the surgical clinic (R. 25). 

Martha (Narah?) Washington received minor first-degree 
bums which were given emergency treatment at that time, 
which healed promptly without further treatment. 

Lye in a person’s eyes could cause total and permanent 
blindness (R. 25). [Italics supplied. | 

Among other things the Court instructed the jury that it 
was for the jury to decide whether the lye. as used in this 
case, was a dangerous weapon; that as a matter of law a 
dangerous weapon was a weapon which might cause death or 
serious bodily harm (R. 26). 

In due time the jury returned the verdict of guilty of assault 
wuth a dangerous weapon as to each count. 

ARGUMENT 

General 

The indictment in this case can support a verdict of guilty 0 f assault with 
a dangerous weapon inasmuch as the offense of assault with a dangerous 
weapon is necessarily included 

Title 18 U. S. C. 565 (R. S. 1035) provides: 

In all criminal causes the defendant may be found 
guilty of any bffense the commission of which is neces - 
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sarily included in that with which he is charged in the 
indictment, or may be found guilty of an attempt to 
commit the offense so charged, if such attempt be itself 
a separate offense. [Italics supplied.] (Derived 'from 
Act of June 1. 1872. c. 255. Sec. 9. 17 Stat. 198). 

In Sparf v. United States (Calif. 1895). 15 Sup. Ct.j 273, 
156 U. S. 51. 39 L. Ed. 343. the Supreme Court recognize<jl the 
provision by pointing out that a verdict of guilty of a “lessor” 
felony or misdemeanor properly might be found uncjer a 
murder indictment although holding that the only proper] ver¬ 
dict in the Sparf case was either guilty of murder or not guilty. 

The language of 18 U. S. C. 565. referred to above, shows 
that where the commission of any offense “is necessarily in¬ 
cluded” in that with which he is charged in the indictment, 
the defendant may be found guilty of such included offense. 
Reference to the indictment in this case shows that it necessar¬ 
ily includes the charge of assault with a dangerous weapon. 
An assault is charged and the means are specified. The results 
of the assault are set forth. The jury was properly instructed 
as to what constitutes a dangerous weapon, prior to the return¬ 
ing of its verdict, and by its verdict determined that lye jused 
in the way this lye was used, was a dangerous weapon. 

Authorities relied on by Appellant 

Suggestion is made that where the offense for which £i de¬ 
fendant is found guilty is of the same degree as the offense 
charged in the indictment then the verdict as to the former 
cannot be supported. 

The only case cited in support of this suggestion by the 
Appellant is State v. Johnson,ol X. E.40.58Oh.St.417 (189S). 

It appears from the case that the decision is based upon 
a special code provision of Ohio to the effect that “when 
the indictment charges an offense including different degrees, 
the jury may find the defendant not guilty of the degree 
charged and guilty of an inferior degree.” The count of the 
indictment considered there was a charge that the defendant 
“did bite the ear of one Ruben Mitchell with intent to maim/’ 
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The Court in holding as a matter of law that such a charge 
could not cover an intent to maim considered the question as * 

to whether, nevertheless, it charged the offense of biting the 
ear with intent to disfigure. The Court, referring to the code 
provision quoted above, held that the intent to maim did not 
include the intent to disfigure, both being of equal “degree” f 

and that no conviction for intent to disfigure could be had A 

under such charge. 

However, the Court said. 51 N. E., page 41: 

But this does not exhaust the inquiry. * * * 

Now it seems apparent that the malicious biting of the , 

ear of another, whether to maim or disfigure, amounts 

to an assault and battery—an offense inferior in degree 

to an assault with intent to maim or disfigure—the 

offense charged being simply an aggravated form of 

assault and battery, of which the defendant could have 

been convicted on the count demurred to, on proof of 

such an offense. * 

Thus we find support for the action of the Court in the 
instant case in telling the jury that a verdict might be that 
of assault with a dangerous weapon. It is unnecessary to do 
more than invite attention to the fact that assault with a 
dangerous weapon is merely a form of common-law assault, 
now a felony in the District of Columbia. 

It also is argued in support of the appeal that, since mayhem 
or disfigurement and assault with a dangerous weapon carry 
the same penalty, therefore they are “equal crimes” and the 
latter cannot be included in the former. No authority is 
cited by appellant to support the theory that the penalty of 
an offense determines its equality with another. 4 

Examination of the District of Columbia Code shows that 
mayhem and disfiguring are penalized together in Section 807 
(Mar. 3. 1901. 31 Stat. 1322. c. 854. sec. 807) by a penalty of 
not more than ten years. The penalty for assault with intent 
to commit mayhem and assault with a dangerous weapon 
appears in Section 804 (Mar. 3, 1901, 31 Stat. 1321. c. 854, sec. 

804) and is also not more than ten years. 
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In considering this question of degree, it is apparent that 
mayhem or disfiguring are more serious offenses when We con¬ 
sider that to constitute these offenses there necessarily must 
be some bodily harm whereas in assault with a dangerous 
weapon no bodily harm need occur, yet the offense may be 
complete. 

The other two cases relied upon by appellant to support her 
appeal are not in point. Neither involves a conviction for 
assault with a dangerous weapon upon an indictment for 
maiming or disfiguring. In one. Davis v. State, 2 S. W. 630, 
22 Tex. App. 45 (1886). it was held proper under an indictment 
charging maiming for the trial court to instruct the jury, in 
view of the evidence, that the defendant could not be con¬ 
victed of an assault with intent to murder. The conviction 
itself appears to have been, guilty as indicted of maiming. 

In the other case. Myers v. Commonwealth, 138 S. E|). 483. 
148 Va. 725 (1927). it was held that where the indictment 
charged violent assault with bottles and sticks, robbery^ from 
the person by violence, and larceny, it could not support a 
conviction of malicious assault with intent to maim, disfigure, 
disable, and kill. 

Authorities relied on by the United States 

Having in mind the provisions of R. S. 1035 (18 U. S. C. 565; 
derived from act of June 1. 1872. c. 255. sec. 9. 17 Stat. 198), 
set forth above and the authorities discussed below, it appears 
that a succinct statement of the position taken by the Gov¬ 
ernment is: 

Where both offenses belong to the same generic ^rlass, 
where the commission of the offense charged in the in¬ 
dictment may involve the commission of the other of¬ 
fense, and where the indictment for the offense charged 
contains all the substantive allegations necessary to let 
in proof of the other offense, then a conviction for said 
other offense is proper. 
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A number of cases hold that the crimes of mayhem and dis¬ 
figuring include that of aggravated assault and assault to do 
great bodily injury. 

In Benham v. Iowa. 1 la. Reps. (Coles Ed.) 541. it was long 
ago decided (1855) that a prisoner could be found guilty of 
assault and battery under an indictment charging disablement 
of a member, to wit. one little finger, with intent to disfigure. 
The verdict was guilty of aggravated assault and battery. 

The Court said in part, page 544: 

These objections present but one question: Could 
the jury, under this indictment, find the prisoner guilty 
of an assault and battery? And. to our minds, this is 
of easy disposition. The Code, after providing for spe¬ 
cial verdicts in criminal cases, and the manner of enter¬ 
ing judgments thereon, in Section 3039. provides that, 
“in other cases, the defendant may be found guilty of 
any offense the commission of which is necessarily in¬ 
cluded in that which is charged in the indictment.” The 
only question then is whether the offense, for which 
the defendant was convicted, is necessarily included in 
that charged in the indictment. In other words 
whether there could be an intentional maiming and 
disfiguring of a limb, or member of the person of an¬ 
other. without committing an assault and battenj. To 
our minds the proposition only needs to be stated to 
prove itself. .4.9 every battery necessarily includes an 
assault, so does every intentional disfiguring and maiin- 
ing. under the law . include a battery, as well as an 
assault. [ Italics supplied.] 

The Court further stated at page 545: 

To charge such disfiguring, with proper specifications 
as to the manner, time, venue, the person injured, and 
other matters known as the formal parts of the indict¬ 
ment. is sufficient, without alleging, in words, that the 
defendant, in so disfiguring, assaulted the person on 
whom the injury was committed, and this has been 
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sufficiently done in this case. 


2 Archb. Cr. PI. 262 



State v. Absence, 4 Porter (Ala.), 397. 

In Guest v. State, 19 Ark. 405. the Supreme Court of Ar¬ 
kansas. in 1S5S. had the same question. The indictment was 
for maiming, whereas the verdict was guilty of aggravated 
assault. The contention was made in that case that the in¬ 


dictment was not good as an indictment for assault and bat¬ 
tery, and that (page 406): 


The verdict was not responsive to the indictment, be¬ 
cause it found the defendant guilty of an aggravated 
assault, and the indictment contains no charge of using 
a deadly weapon, which is necessary to support a con¬ 
viction for an aggravated assault. 

To this the Court said (page 408): 

We do not think that there is anything in this point. 
The jury found the appellant guilty of “an aggravated 
assault and battery” and assessed his fine. etc. Iij the 
case of Cameron v. The State, 13 Ark. 712. this Court 
held, “that upon an indictment for a felony the accused 
may be convicted of a misdemeanor, where |x>th 
offenses belong to the same generic class, where] the 
commission of the higher may involve the commission 
of the lower offense, and where the indictment for the 
higher offense contains all the substantive allegations 
necessary to let in proof of the misdemeanor.” The 
indictment and conviction in the case before us are 
clearly within this rule. 

In State v. Wilson, 188 North Carolina 781. 125 S. E. 612 
(1924), the indictment in the first count charged maiming by 
putting out an eye with malice aforethought, and the secjond 
count charged maiming without malice under another sec lion 
of the Consolidated Statutes of North Carolina. The verdict 
was guilty of maiming without malice aforethought. In 
holding that the motion to dismiss the action as in case of 
non-suit was properly denied, the Court said (Page. N. C. 
7S3): 



There was evidence not only of mayhem, but of an 
assault with a deadly weapon and an assault with ser¬ 
ious damage, as to which section 4640 would apply, and 
the law applicable to these phases of the testimony also 
should have been submitted to the jury. 

Sec. 4640 provided: 

Upon the trial of any indictment the prisoner may 
be convicted of the crime charged therein or of a less 
degree of the same crime, or of an attempt to commit 
the crime so charged, or of an attempt to commit a 
less degree of the same crime. 

A variation of the foregoing attitude toward the question 
raised in this appeal might be stated as follows: 

Even if the indictment is viewed without regard as 
to whether it charges the crime of maiming or disfigur¬ 
ing, it is good in any event as an indictment for assault 
with a dangerous weapon. 

In this connection. Beard v. United States, 65 App. D. C. 
231, 82 F. (2d) 837 (1936) (certiorari denied. 29S U. S. 655). 
is relevant. 

In considering the challenge to the indictment on the 
ground that it was vague in charging setting up and keeping 
of a gaming table for the purpose of gaming, and for setting 
up and keeping a certain place of gaming, and for conspiracy 
to violate a certain statute, this Court said (page 234): 

R. S. Sec. 1025 (18 U. S. C. A.. Sec. 556) was enacted 
for the purpose of preventing miscarriage of justice 
through the application of technical rules in relation 
to matters of form in indictments, and it is now uni¬ 
versally held that the sufficiency of a criminal pleading 
is to be determined by practical, rather than technical, 
considerations. Or. as the Supreme Court said, the 
rigor of the old common-law rules has yielded in mod¬ 
ern practice to the general principle that formal defects 
not prejudicial will be disregarded. Hagner v. United 
States, 285 U. S. 427. 52 S. Ct. 417. 76 L. Ed. 861. 


It is ordinarily enough, if the indictment contains the 
essential elements and ingredients of the offense 
charged; and this for the purpose of apprising the 
accused of the nature of the charge and protecting him 
from a second prosecution. 

Revised Statutes Section 1025 (18 U. S. C. A. 556). referred to 
in the above quotation, is as follows: 

Same; dejects of form. No indictment found and 
presented by a grand jury in any district or other court 
of the United States shall be deemed insufficient nor 
shall the trial, judgment, or other proceeding thereon 
be affected by reason of any defect or imperfection in 
matter of form only, which shall not tend to the preju¬ 
dice of the defendant, or by reason of the attendance 
before the grand jury during the taking of testimony 
of one or more clerks or stenographers employed in a 
clerical capacity to assist the district attorney or other 
counsel for the Government who shall, in that connec¬ 
tion. be deemed to be persons acting for and on hjehalf 
of the United States in an official capacity and func¬ 
tion. (As amended May 18. 1933. c. 31. 48 Statj 58.) 

See also Hagner v. United States, 285 U. S. 427 (1932)'^ and 
United States v. Behrman. 258 U. S. 280 (1922). 

Regardless of niceties of distinction, from a common-sense 
point of view, the trial court was correct in submitting the 
alternative verdict of assault with a dangerous weapon to the 
consideration of the jury. This is plainly illustrated t>y a 
simple analogy: 

For example, an indictment charging assault with intent to 
kill by means of a certain dangerous weapon would support 
a verdict of guilty of assault with a dangerous weapon. This 
is too obvious to require citation of authority. The indict¬ 
ment here of maiming and disfiguring necessarily includes thn 
offense of assault with intent to maim and disfigure. The 
dangerous instrumentality used in this case is set forth. The 
indictment, therefore, is similar to the assault with intent to 
kill indictment just referred to in which a dangerous instru- 
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mentality is named. If, in the latter case assault with a 
dangerous weapon would be a correct verdict under the evi¬ 
dence, then assault with a dangerous weapon under the evi¬ 
dence in this case is equally correct. 

David A. Pine. 

United States Attorney , 

John W. Jackson, 

Assistant United States Attorney, 

Attorneys for Appellee. 
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